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twice as great. The defendant began making acid from brimstone, and pro- 
rated its product among those customers who would pay an increased price. 
The plaintiff brought a bill for specific performance to compel delivery to him 
of acid made from brimstone, at the old contract price. Held, that the duty 
of the defendant was only to deliver acid made from pyrites and that there 
was no further duty in case pyrites could not be obtained by the exercise of 
reasonable diligence. Davison Chemical Co. v. Baugh Chemical Co. (1918, 
Md. App.) 104 Atl. 404. 
See Comments, p. 399. 



Criminal Procedure — Constitutional Law — Validity of Statute Author- 
izing State to Appeal. — A state statute authorized an appeal by the state in 
criminal cases. A jury having acquitted the respondent of a charge of murder, 
the state appealed, alleging error in rulings on evidence. The respondent 
contended that the statute was unconstitutional. Held, that the statute was 
constitutional and, the exceptions being well taken, the state was entitled to a 
retrial. State v. Felch (1918, Vt.) 105 Atl. 23. 

The constitution of Vermont does not contain the provision, so common in 
state constitutions, prohibiting "double jeopardy." It is of course well settled 
that the similar prohibition in the Fifth Amendment to the federal constitution 
is a limitation solely upon the powers of the United States government. Ex 
parte Spies (1887) 123 U. S. 131, 8 Sup. Ct. 21. The only federal constitu- 
tional provision which might be deemed applicable is the "due process" clause 
of the Fourteenth Amendment. The court in the principal case very properly 
held that the statute in question satisfied the tests of federal due process, 
inasmuch as it merely required the accused to submit to a new trial but not 
to a second punishment for the same offense. Apparently the federal Supreme 
Court has never passed upon the question directly. Where the Criminal Code 
of the District of Columbia gave the prosecution a "right of appeal" but 
added the proviso that "if on such appeal it shall be found that there was error 
in the rulings of the court during the trial, a verdict in favor of the defendant 
shall not be set aside" (Code D. C. sec. 935), the United States Supreme Court 
refused to pass upon errors committed where a verdict of acquittal had been 
rendered, on the ground that any determination made would not affect any 
case pending before the court and so would not be an exercise of judicial 
power. United States v. Evans (1909) 213 U. S. 297, 29 Sup. Ct. 507. Con- 
necticut long ago by statute gave the state a right of appeal and it was upheld 
by the State Supreme Court, chiefly, however, on the ground that there is no 
"double jeopardy" involved in giving the state a right to a new trial even 
after a verdict of acquittal. State v. Lee (1894) 65 Conn. 265, 30 Atl. mo. 
That was the view of Mr. Justice Holmes in his dissenting opinion in a case 
involving an interpretation of the prohibition against "double jeopardy" in 
a federal statute governing criminal procedure in the Philippines. Kepner v. 
United States (1903) 195 U. S. 100, 24 Sup. Ct. 797. That view is not, however, 
the prevailing one, as the opinion of the majority in the Kepner case shows. 
In the Connecticut case above cited, however, the question of federal due 
process was also raised, and passed upon adversely to the contention of the 
accused. The Vermont Bill of Rights provides : "Nor can any person be justly 
deprived of his liberty, except by the laws of the land." As a prohibition on 
legislative action this clause is at most equivalent to the "due process" clauses 
of other state constitutions. It therefore protects only the same "fundamental 
rights" that "due process" does. The right to be free from the vexation of 
a second trial where the first was erroneously conducted is certainly not one 
of these. 



